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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

X
e

EMLTD.,

Plaintiff, 03 Civ. 2507 (TPG)

against -THE OPINION

REPUBLIC OF ARGENTINA, 89044

Defendant,

X

Plaintiff EM Ltd. ("EML") isthe owner of bondsissued by the Republic
of Argentina. The Republic has defaulted on the bonds. EML is suing to recover
amounts due to it by virtue of the default. It has moved for summary judgment,
claiming that the Republic's obligation is unconditional and that there are no

defenses.

The Republic opposes the motion, asserting various defenses. In
addition, the Republic requests that this action be stayed because the Republicis

engaged in efforts to achieve a debt restructuring.
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The motion of EML for summary judgment on its bond obligationsis
granted. The motion of the Republic for a stay of the proceedings is denied, except

that the court stays execution of EML's judgment temporarily, as will be described.
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Facts

The Bond Issue

This case involves a series of Argentine pesos (AR$) bonds, issued
by the Republic of Argentina, called the "10 % New AR$ Global Bond™ due
September 19, 2008. The Series is numbered ISIN #XS0130278467. The
Series was issued on June 19, 2001 and is due for principal payment on
September 19, 2008. Interest payments on the bonds are paid bi-annually on

March 19 and September 19 of each year.
EML owns bonds with a value of AR$ 595,396,345.

The Series was issued by the Republic of Argentinathrough its
fiscal agent, Deutsche Bank AG, London. EML's claim, and defendants do not
deny, that the Series is governed by the terms of (i) an October 19, 1994 Fiscal
Agency Agreement ("FAA") between the Republic of Argentinaand Bankers
Trust Company (to which Deutsche Bank AG is the successor), (ii) an
amendment to the FAA dated April 21, 1998, and (iii) two certificates setting

forth the terms and conditions of the Series.

The FAA provides that failure to make any payment of principal or

interest for 30 days after the applicable payment date constitutes an event of
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default. A declaration of a moratorium on the payment of principal or interest

on its public external indebtedness is an event of default as well. Upon an
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-3
event of default, a holder of not less than 25 % of the aggregate principal inthe

Series is entitled to declare the entire Series in default. Such bondholder may

give notice declaring the principal amount immediately due and payable.

Section 22 of the FAA states that the Republic of Argentinawaives
sovereign immunity and consents to jurisdiction in any state or federal court in

the borough of Manhattan in the City of New Y ork.

The certificates state that the bonds in the Series are "direct,

unconditional, unsecured and unsubordinated obligations of the Republic.”

The documents governing the Series contain terms regarding event
of default, consent to suit, and jurisdictional waiver that are essentially
identical to those pertaining to the bonds about which this court entered
summary judgement in favor of the plaintiffs on May 14, 2003. Light water

Corporation Ltd, v. The Republic of Argentina. Nos. 02 Civ. 3804(TPG), 02 Civ.

3808(TPG), 02 Civ. 5832(TPG), 2003 WL 1878420. They also contain
essentially identical language about the bonds being "direct, unconditional,

unsecured and unsubordinated obligations."

Default and Litigation

As discussed more extensively in the court's Lightwater opinion,
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2003 WL 1878420 at * 2, the Republic of Argentinais experiencing the worst
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economic crisisin its history. The country's gross domestic product has
contracted severely each year since 1999, and tax collections have dropped

sharply.

During 2001 many businesses and individual s were making
substantial withdrawals of capital from the banking system, with at least $20
billion being withdrawn. As a result, on December 1, 2001 the Republic
imposed restrictions on depositors access to bank accounts, freezing $60

billion in pesos and dollars and limiting withdrawal s to $1,000 per month.

On December 24, 2001, the Republic declared a moratorium on
payments of principal and interest on the external debt of the Republic. This

moratorium is still in effect.

The Republic failed to make the March 19, 2001 interest payments
on the bonds held by EML. On April 11, 2002, UBS Warburg, acting on behalf
of EML, provided Deutsche Bank with notice of default and declared

acceleration of principal.

EML filed thislawsuit on April 10, 2003, EML claimsthat it is
owed about $ 700 millionin principal and interest. Moreover, EML seeks

payment in U.S. dollars, at the rate of one U.S. dollar to one Argentine peso,
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claiming that such election is provided for under the terms and conditions of
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the bonds.

Discussion In the Lightwater, Old Castle,

and Macrotecnic. cases this court

has already granted summary judgment to the plaintiff bondholders seeking to
collect on Argentine bonds which went into default as aresult of the December
24, 2001 moratorium. This court found that:

The obligations of the Republic on the bonds involved in

these lawsuits are unconditional. Sovereign immunity

has been waived. The Republic defaulted on the bonds

when it ceased to pay the interest. This would seem to

mean that the Republic now owes the three plaintiffs

principal and accrued interest.

2003 WL 1878420 at * 4.

The court finds nothing in the record to distinguish this case as to
EML's unconditional legal right to collect on the bonds. EML provided
affidavits and statements of account to show that it is the beneficial owner of
the bonds. Argentina has defaulted on the bonds by declaring a moratorium

and failing to make interest payments. As the holder of not lessthan 25 % in
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aggregate principal amount of the securities of the Series, EML was entitled, by

notice, to declare the principal amount owed to it due and payable immediately

10
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©

under the terms and conditions of the certificates and the FAA. EML has so
notified Argentina's fiscal agent. The Republic has not provided evidence

sufficient to raise doubt as to the validity of EML's claim.

U.S. Dollar Election

The Republic claims that the acceleration provision in the
certificate excludes the bondholder's el ection of payment of accelerated
principal in U.S. dollars at the rate of one U.S. dollar for one Argentine peso.

The Republic relies on the certificates, which provide:

If an Event of Default (as defined in the Fiscal Agency
Agreement) occurs and is continuing then the holders of
not less than 25 % in aggregate principal amount of the
Securities of this Series, by notice in writing to the
Republic at the specified office of the Fiscal Agent, shall
declare the principal amount (that is, the par value) of al
the Securities of this Series to be due and payable as set
forth in the Fiscal Agency Agreement.
The Republic argues that, because the par or face value of the Seriesis stated

in Argentine peso, that is AR$, the acceleration provision excludes payment in

11
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U.S. dollars.

The court finds the Republic's argument to be without merit. The
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certificates provide for an election as defined by the following language:

with respect to any payment, the Holder of this Security

elects to receive such payment in U.S. dollars by giving
notice to the Fiscal Agent in writing not later than the
close of business on the fifth business day prior to the
applicable Interest Payment Date, the Maturity Date or

other date of payment, as the case may be . . . [emphasis

added)].
The date of payment of accelerated principal plusinterest constitutes such
"other date of payment," and notice of dollar election was given by EML inits
notice of acceleration. Moreover, the certificates explicitly provide that such
payment can bein U.S. dollars at the rate of one U.S. dollar for one Argentine
peso:

The holder may elect to receive payments of principal

and interest in U.S. dollars, in which case payment be

made in U.S. dollars at the ratio of one U.S. dollar to one

Argentine peso regardless of changes in foreign exchange

rates.

Language in the acceleration provision that refers to "par value" therefore does

not, in the opinion of the court, limit the accelerated payment to its par value

13
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pr in Argentine pesos. EML is thus entitled to the par value of its bonds at an

14

Weitere infos zu klagen gegen argentinien unter www.argentinien-klage.de und www.argentinien-klage.org sowie
rolfjkoch@web.de (OCR-Scan fehlerhaft); insbesondere kann ich den kontakt zu einem anwaltsbiro in new york
herstellen, die bei 0,5% startfee und 0,5% urteils-fee nur 17% success-fee auf die kollekte(das tatséchlich in der
vollstreckung erlangte) nehmen

PDF created with FinePrint pdfFactory Pro trial version http://www.pdffactory.com



http://www.argentinien-klage.de
http://www.argentinien-klage.org
mailto:rolfjkoch@web.de
http://www.argentinien-klage.de
http://www.argentinien-klage.org
mailto:rolfjkoch@web.de
http://www.pdffactory.com

Weitere infos zu klagen gegen argentinien unter www.argentinien-klage.de und www.argentinien-klage.org sowie
rolfjkoch@web.de (OCR-Scan fehlerhaft); insbesondere kann ich den kontakt zu einem anwaltsbiro in new york
herstellen, die bei 0,5% startfee und 0,5% urteils-fee nur 17% success-fee auf die kollekte(das tatséchlich in der
vollstreckung erlangte) nehmen

exchange rate of one U.S. dollar to one Argentine peso.

The above reasoning applies not only to the accelerated principal

but to the defaulted interest payment due March 19, 2002.

N.Y. Judiciary Law S 489

The Republic contends that EML violated Section 489 of the New
York Judiciary Law, which prohibits buying abond "with the intent and for the
purpose of bringing an action or proceeding thereon." The Republic argues that
there are factual issuesin this regard which require discovery and possible

trial, and cannot be dealt with by summary judgment.

Relying on the Second Circuit's decision in Elliott Assoc. v. Banco

delaNacion. 194 F.3d 363 (2d Cir. 1999), the court has already addressed this

Issuein Lightwater. 2003 WL 1878420 at *4-5, and concluded as follows.
Where a bond is purchased with the intent to collect on that bond, the statute
is not violated even though there is also an intention to collect by alawsuit if

necessary.

The circumstances of the bonds purchase by EML demonstrate

conclusively that EML bought its bonds with the intention of collecting on

15
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them, even though they clearly had in mind that alawsuit might be necessary.
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There was, therefore, no violation of 8§ 489. The court does not believe that
discovery and trial could develop any set of facts which would contradict these

conclusions.

The Application for a Stay

The Republic asks the court to stay the proceedings under the
doctrine of comity. The court, however, has addressed the basic issues
regarding a stay in Lightwater. 2003 WL 1878420 at *5-6, and in that decision

made an analysis of the controlling Second Circuit case, Pravin Banker Assoc. V.

Banco Popular del Peru. 109 F.3d 850 (2d Cir. 1997). Asaresult of that

analysis the court declined, in Lightwater and the accompanying cases, to stay
the motions for summary judgment, and granted the motions. The court,
however, stayed execution of judgment for one month. In those cases two
further limited stays were granted, the last of which expires midnight
September 16, 2003.

Despite the argument of the Republic to the contrary, the court
rules that the EML case should be dealt with no differently from the other

cases, at least as to the granting of summary judgment.

Therefore application to stay the summary judgment motion is
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Conclusion

EML's motion for summary judgment is granted. Judgment will be
entered for the par value of the bonds payable in U.S. dollars, plus accrued
Interest, at the rate of one U.S. dollar for one Argentine peso. The motion of the
Republic for a stay of proceedingsis denied, except that execution on EML's
judgment is stayed until midnight September 16, 2003. A hearing will be held on
September 15, 2003, regarding whether additional stays should be granted in this

and other cases.

SO ORDERED.

Dated: New York, New York
September 12, 2003

/Zf tlp-7 \’-7Lﬁ.c_£/¢—rf1_

THOMASP. GRIESA
U.SD.J.
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